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Kingdom of Bahrain 
Bahrain Chamber for Dispute Resolution
BCDR
Case No. 9/2011,16/2011
Date of Judgement: 9.10.2011

No. of Pages: 19

In the Name of His Majesty King Hamad Bin Isa Bin Salman Al Khalifa, King of the Kingdom of Bahrain
At the sitting held in public at the Bahrain Chamber for Dispute Resolution on 9.10.2011, 

Presided over by Judge Dr. Yousuf Abdul Hadi Al Akyabi,

And with Judge Khalid Hassan Ajaji, as member, 

And with Mr. Yousuf Isa Al Hashimi, as member, 

And in the presence of Khalid Sadiq Al Khayyat, the Court Secretary,

The following Ruling was Handed Down

In Cases No. 9 of 2011 and 16 of 2011

First: In Case No. 16/2011
Filed by:

Plaintiff: Johnson Property Group Pty Limited
Domicile: C/O its attorney

Attorney: Nezar Aqeel Raees

Address: Office 83, 8th Floor, Building 485, Road 1010, Sanabis 410, Kingdom of Bahrain

Versus:

Defendant: Western Gulf Advisory Services BSC (c), Commercial Registration: 67761

Domicile: Office 2701, Building 1459, Road 4626, Manama 346


Attorney: Haya Rashid Al Khalifa, advocate

Address: Diplomatic Area, Bahrain Development Bank Building, 1st Floor, Office No. 11, Manama, Kingdom of Bahrain 

Second: In Case No. 9/2011

Filed by: 

Plaintiffs

(1) Western Gulf Advisory Services BSC (c), Commercial Registration: 67761

(2) Ihsan Ali Sayyed
Attorney: Haya Rashid Al Khalifa, advocate

Address: Diplomatic Area, Bahrain Development Bank Building, 1st Floor, Office No. 11, Manama, Kingdom of Bahrain 

Versus
Defendant: Johnson Property Group 

Domicile: Floor 3, Kent Street No. 338, Sydney, NSW 2000, Australia 
C/O its attorney, Nezar Aqeel Raees

Address: Office 83, 8th Floor, Building 485, Road 1010, Sanabis 410, Kingdom of Bahrain

Having heard the pleadings, examined the documents and made the necessary deliberations,
Whereas,  the facts of Case No. 16 of the year 2011, filed with the Bahrain Chamber for Dispute Resolution, are summed up, in an adequate manner that justifies this ruling, and to the extent of what has been submitted to the Court Panel, in that the Plaintiff filed it by virtue of a Statement of Claim lodged with the Bahrain Chamber for Dispute Resolution, and which was duly served, in which the Plaintiff pleaded with the Court as follows:


First: To oblige the Defendant (Western Gulf Advisory B.S.C.(c)) to refund to it the amount of $ 3,627,000, or its equivalent in Bahrain Dinars, being BD 1,371,000, plus interest at the rate of 10% from the date of 12.7.2010 until final settlement; and
Second: To oblige the Defendant to pay it the amount of $ 10 million, or its equivalent in Bahrain Dinars, being BD 3,780,000 as compensation for the material and intangible damages sustained by it due to the Defendant’s wrongdoing committed as a result of the non-performance of its obligations, together with costs and lawyer’s fees.

Explaining its Case, the Plaintiff said it is an Australian Company registered in Australia and carrying on real estate development activities, and that the Defendant Company is a closed Bahraini shareholding company licensed to carry out the activities specified in its commercial registration, and that these activities do not include the extension of loans to third parts. The Plaintiff said under an advisory services agreement dated 9.7.2010, entered into with the Defendnat, the Defendant undertook to assist it in getting a loan of $ 155,000,000 at the rate of 4.7%, provided that the loan would be repaid over a tenor of seven years, against various fees, the total of which stood at $ 3,627,000, and that the term of the agreement was four months, commencing on 9.7.2010 and ending on 12.11.2010, in accordance with Paragraph 1-2 of the Definitions Clause of the Agreement. The Defendant undertook, under Paragraph 6/6 of the Agreement, to fund the fees to it, namely the Plaintiff, without any deductions, in case the loan was not booked. The Plaintiff added that it had paid the fees agreed upon, being $ 3,627,000, by virtue of the payment invoices attached to 
the Statement of Claim. However, the Defendnat refused to extend the loan to it, and also refused to refund the fees. This made the Plaintiff suffer severe damages, both material and intangible as a result thereof, and that these damages were represented in the Plaintiff being unable to honour and meet its obligations towards third parties with whom it had entered into contracts to develop their projects in Australia, and that as a result if this it was put in administration, thus depriving it of many investment and profit opportunities. The material damages are represented in the erosion of trust in it and the loss of its reputation, and that this prompted it to file the Case seeking its claims above-mentioned.
Whereas, the Plaintiff substantiated its Case by filing a docket of documents which included the following:

1. A copy of the Advisory Services Agreement dated 9.7.2010, concluded between the Plaintiff and the Defendant, together with translation.
2. Six (6) invoices for different amounts,  some of which are in U.S. Dollars while the other are in Pound Sterling, with a confirmation of the financial transfer indicating that the Defendant had received the amounts of such invoices, totaling Pound Sterling 77,000, and a total amount of $ 3,626,500.
3. A copy of the letter dated 26.10.2010 addressed by the Defendant to the Plaintiff agreeing to extend the loan subject of the agreement, being $ 155,000,000.

4. A copy of the latter dated 24.1.2011, addressed by the Defendant to the Plaintiff, advising it that it would not extend the loan agreed upon.
5. 
A letter dated 25.1.2011 addressed by the Plaintiff to the Defendant, seeking to refund the fees paid by it.
6. An extract of the Defendant’s commercial registration.

7. A letter dated 7.5.2011 from the external administrator of the Plaintiff Company, confirming that the said Company was put in administration.
Whereas, the Case was heard by the Case Administrator in the manner specified in the table of appointments and minutes of the hearings, and that the Defendant’s attorney submitted a memorandum dated 10.7.2011, which contained a reply to the Plaintiff’s Statement of Claim, in which  the Defendant pleaded as follows:

First: Not to hear the Case, in view of the existence of the Arbitration Clause contained in Clause No. 7/13 of the Agreement subject of the litigation.

Second: Not to hear the Case, for being filed against a party lacking full capacity, based on the fact that Western Gulf Advisory, which concluded the agreement subject of the litigation, comprises two companies: First, Western Gulf Advisory AG, which is domiciled in Switzerland and registered in Zurich, Switzerland, and Second, Western Gulf Advisory B.S.C. (c), which is a closed Bahraini shareholding company registered in Bahrain, and that both have their own separate legal entities. It further pleaded that the Defendant’s role was limited only to conducting investigation and collection of information about the Plaintiff, and that the Company that was paid the fees is Western Gulf, the Swiss Company, and that the amounts were transferred by the Plaintiff to (? Cariot Swifi) Bank in Switzerland for the account of the Swiss Company, and consequently the Case was filed against a party lacking full capacity.


Third: In the subject matter, and as a precaution, the Advisory Services Agreement subject of the litigation does not entail any obligation on the Defendant’s part in extending the loan, but is only an authorization to conduct investigation, and that the party which is obliged and bound to extend the loan is Western Gulf Advisory, the Swiss company, and that the Plaintiff knows this. The Plaintiff also knows that the Defendant’s business activities do not include extending loans to others, and that its obligation ended with the booking and approval of the loan, and that it tried to register it before the Notary Public in Switzerland, and all the fees paid by the Plaintiff were in fact paid to the Swiss Company, except for the amount of Pound Sterling 27,000, which concerns the investigation job. This amount is non-refundable, in accordance  with the agreement. The fees transferred by the Plaintiff Company to Switzerland are the amount of $ 1,255,500, being loan registration and documentation fees, the amount of 1,116,000 being insurance service fees, and the amount of Pound Sterling 50,000 as fees for legal documents. All these amounts were transferred to the account of the Company located in Switzerland for the loan registration, and that the Plaintiff knows very well that it was dealing with Western Gulf Advisory, i.e. the two branches. Therefore the Plaintiff is not entitled to any compensation, because there is no ground or basis to it, and because the Defendant has not defaulted on its obligation or committed any wrongdoing. The Defendant has fulfilled and performed all its obligations under the agreement concluded with the Plaintiff, and that it has nothing to do with the damages claimed by the Plaintiff, which was passing through an acute financial crisis and that banks in Australia declined to provide finance to it 
because they did not have any confidence in its abilities. So, so it turned to the Defendant and concluded with it two agreements, the first being a non-disclosure agreement, and the second for advisory services to investigate its position, and that extending the loan to it was contingent upon the results of such investigation. The Defendant added that it denies and repudiates the document issued by the person named “Omer Khan” because it is a photocopy attributed to the Defendant, and that it has no validity or proof as evidence.
The Defendant attached to its memorandum a docket of documents, which included the following:
1. A copy of the loan agreement dated 24.11.2011, between the Plaintiff and Western Gulf Advisory AG, Switzerland, which is not translated.
2. A copy of the invoices previously submitted by the Plaintiff.

Whereas, the Plaintiff’s attorney submitted a memorandum dated 24.7.2011, commenting on the Defendant’s memorandum above-mentioned, which included the reply to the plea for not hearing the Case due to the existence of the arbitration clause. The Plaintiff’s attorney based his defense on the fact that the Defendant implicitly waived the arbitration clause, because the Defendnat previously went to the Court in respect of the two agreements subject of the litigation, i.e. the Advisory Services Agreement and the Non-Disclosure Agreement, and for this purpose filed Case No. 9/2011 before the Bahrain Chamber for Dispute Resolution, which means an 
implicit waiver by it of the arbitration clause, and that the Bahrain Chamber for Dispute Resolution has competence to hear the dispute by force of the law, and that the basis for the appointment of the arbitrator has lapsed, because of the expiry of the agreement. The attorney’s memorandum also replied to the plea for inadmitting the Case for being filed against a party not having full capacity, based on the fact that it had contracted the Defendant, and not the Company’s branch in Switzerland, and that the invoices issued by the Defendant were issued by the Head Office in Bahrain at the Bahrain Financial Harbour in the city of Manama, and that the Defendant is the one who asked for the transfer of the amounts to the bank account specified by it. Therefore, the Defendant is bound to refund the amounts for failing to perform its obligations. The Plaintiff is also entitled to compensation, because the Defendant committed a wrongdoing leading to damages, in the manner specified in the Statement of Claim, and that the original letter issued by Omer Khan, which the Defendant has repudiated and denied, is held by it, because this letter is an electronic letter sent to it in Australia from the Defendant’s Chief Financial Officer, Omer Khan, indicating the Board of Directors’ approval of the extension of a loan of $ 155,000,000 to the Plaintiff. The Plaintiff attached to its memorandum a docket of documents, which included  the following:
1. A copy of the Statement of Claim of Case No. 9 of 2011 lodged with the Bahrain Chamber for Dispute Resolution.
2. A copy of the invoices previously submitted with the Statement of Claim, with translation.


Whereas, the Defendant’s attorney submitted a reply memorandum dated 7.8.2011 in which he insisted on his previous defense pleadings for not hearing the Case, for being filed against a party lacking capacity. He argued  that his client had fulfilled its obligations arising out of the Advisory Services Agreement to register the loan, and that the reason for not extending the loan to the Plaintiff was due to the Plaintiff itself, and that the Defendant had nothing to do with it, nor Western Gulf Advisory AG, and in view of the outcome of the investigation and that the Plaintiff is not entitled to compensation, due to the absence of the wrongdoing and the element of wrongdoing and damages. The Defendant’s attorney insisted on repudiating the copy of the letter dated 26.10.2010, and that the litigant cannot be obliged to submit an evidence against itself. The attorney also pleaded for combining the Case at issue to Case No. 9 of 2011, filed by the Defendnat in the Case at issue, Western Gulf Advisory, and Mr. Ihsan Ali, against the Plaintiff in the current Case at issue, because they are linked together considering that the Case at issue is one of the forms of defense pleadings by the Defendant in Case No. 9 of 2011, and that the two Cases are related and linked to each other. 
On the other hand, the Plaintiff’s attorney submitted a defense memorandum dated 7.8.2011, in which he repeated what was contained in the Statement of Claim and in his previous defense memorandum. He attached to his memorandum a docket of documents, as follows:
1. A copy of the letters issued by the mandated judge to place a conservatory attachment on the properties and accounts the Defendant’s accounts and properties, addressed to the Survey and Land Registration Bureau, the Central Bank of Bahrain and the Bahrain Stock Exchange (Bahrain Bourse), and the replies received from these authorities.
2. 
Copies of electronic letters, with translation, from different persons and companies asking the Plaintiff’s attorney to take the necessary legal action against the Defendant for declining to refund the loan fees.
3. A news item published in the US Today, with translation, announcing the bankruptcy of (?Racing Santander), owned by the businessman, Ihsabn Ali Sayyed.

4. A letter issued by the Defendant’s attorney in Australia to the Plaintiff in Australia advising him that his client would refund the fees before 18.3.2011, with translation. The letter is dated 27.2.2011.

5. A letter issued by the Defendant’s attorney in Australia to the Plaintiff’s attorney in Australia advising him that his client had issued its final instructions to transfer the fees amount, and that its office in Bahrain was closed due to the events which Bahrain witnessed at that time, and that it would send the transfer confirmation when the office re-opened. The letter is dated 18.3.2011.

6. A letter sent by the Plaintiff’s attorney in Australia to the Defendant’s attorney, advising that Ihsan Sayyed Ali, the Chairman of the Board of Directors of the Defendant, had disclosed to Wall Street Journal that it had refused to extend loan to the Plaintiff. This was on 31.3.2011.

7. News published in Wall Street Journal in respect of the Defendant Company. 


For his part, the Defendant’s attorney submitted a memorandum dated 7.8.2011 in which he insisted as follows: 

First: Not to hear the Case on the basis of the Arbitration Clause contained under 7/13 of the Advisory Services Agreement subject of the litigation.

Second: Not to admit the Case, for being filed by a party lacking in full capacity. 

Third: That it had fulfilled all its obligations towards the Plaintiff, based on the fact that the Plaintiff’s right to recover the fees was contingent on the non-registration of the loan, and that it had registered the loan, which means the Plaintiff has not right to claim the fees it had paid.

Fourth: The reason for not extending the loan to the Plaintiff is due to the outcome of the investigation, and that the recovery of the fees was contingent upon non-registration of the loan, and that it is established in the papers that the loan was registered. Therefore, the Plaintiff’s basis in filing its Case is the provisions of Articles 184 and 185 of the Civil Code in respect of returning anything a person has received but is not owing to him, for the non-fulfillment of the required conditions, and that the Plaintiff has no right to claim compensation, due to the lack of the element of wrongdoing and damages. The Defendant’s attorney pleaded for combining Case No. 16 of 2011 and Case No. 9 of 2011 together, due to the correlation between them.

Whereas, the facts of the Case No. 9 of 2011, filed with the Bahrain Chamber of Dispute Resolution, are summed up, in an adequate manner that justifies this ruling, and to the extent of what has been submitted to the Court Panel, in that the Plaintiffs: (Western Gulf Advisory B.S.C. (c)), the Defendant in Case No. 16 of 2011- filed with the Bahrain Chamber for Dispute Resolution, and Mr. Ihsan Ali, filed their Case by virtue of a  Statement of Claim lodged with the Bahrain Chamber for Dispute Resolution, according to the amended claims, in which the Plaintiffs pleaded with the Court as follows:

First: To rescind the Non-Disclosure Agreement exchanged between the two parties on 9.7.2011 and signed by the First Plaintiff and the Defendant.

Second: To oblige the Defendant to pay the First Plaintiff the amount of BD 40,000,000 as compensation for the material, intangible and contingent damages sustained by it as a result of its wrongdoing, together with the legally prescribed interest at the rate of 10% from the date the claim was filed until full settlement.
Third: To oblige the Defendant to pay the Second Plaintiff the amount of BD 10,000,000 as compensation for the intangible damages sustained by him due to its wrongdoing, together with the legally prescribed interest at the rate of 10% from the date the claim was filed until full settlement, in addition to costs and lawyer’s fees. 

The Case was filed on the basis that the Defendant submitted an application to the First Plaintiff to obtain credit facilities, to the amount of $ 155 million, and accordingly two agreements were concluded between them on 9.7.2010, the first being an advisory agreement of specified term, commencing on 9.7.2010 and ending on 12.11.2010, whereby the Defendant agreed that the First Plaintiff would provide it with its exclusive services inside the Kingdom of Bahrain and Switzerland throughout the term of the Agreement. The second agreement was a mutual non-disclosure agreement of specific period, for seven years, commencing on 9.7.2010. This agreement allowed both parties to conduct mutual investigation on each other to carry out mutual commercial activities. The First Plaintiff’s policy required conducting the necessary investigation of all information about any company wishing to obtain its services, and that if the findings were satisfactory to both companies, the First Plaintiff would commence providing the credit facilities. The two Plaintiffs added that after the First Plaintiff conducted investigation about the Defendant, it was found that the latter was not eligible to benefit from its financial services due to many obstacles which were discovered in the course of investigation. These obstacles are summed up in that the First Plaintiff was the conduit through which it rescued its financial future, and that the First Plaintiff met with the Chief Executive Officer of the Defendant and informed him of the unsatisfactory results of the investigation that it could not extend to it credit facilities, and that he could recover the registration fees and insurance paid. However, he refused this, and insisted on obtaining the credit facilities. Despite the Defendant’s commitment not to disclose the mutual secrets between them under the Non-
Disclosure Agreement, yet the Defendant’s Chief Executive Officer disclosed false and fallacious information, through electronic means, as a method of mounting and exercising pressure on the First Plaintiff in order to obtain credit facilities from it. On 7 march 2001, he published, through the internet, information indicating that the Defendant was a victim of advanced international fraud by the Plaintiffs, and that the brain behind the fraud was the Second Plaintiff, Mr. Ihsan Ali Sayyed, the Chairman of the Board of Directors of the First Plaintiff, and that he had defrauded hundreds of victim, and that he used libelous and defamatory words against his person and reputation which defamed him, his company and his financial, credit and commercial status.  What the Defendant did constitutes a wrongdoing on its part that resulted in serious damages to them, i.e. the First and Second Plaintiffs. For example, the First Plaintiff sustained material damages represented in the loss of its customers and the loss of more than one prospective deals which were in the making, but were cancelled due to the Defendant’s statements. The First Plaintiff, thus, estimates compensation for the material damages sustained by it at BD 30 million. The First Plaintiff also sustained material damages, represented in the detriment to its financial and commercial reputation on the local and world markets, and that it estimates the compensation commensurate with such damages at BD 10 million. The Second Plaintiff also suffered intangible damages, represented in mental pain due to the lies and allegations which were spread that caused detriment and harm to him, and that he estimates the compensation commensurate for such damages at BD 10 million. This prompted the two Plaintiffs to file their Case with their amended claims above-mentioned. 

In substantiation of their claims, the two Plaintiffs submitted a docket of documents, which included the following; 
1. The Advisory Agreement between the Plaintiff and the Defendant, dated 9 July 2010.

2. A Non-Disclosure Agreement signed between the First Plaintiff and the Defendant, dated 9 July 2010.

3. The Defendant’s confirmation of investigation about the Plaintiff’s situation. 
4. The Defendant’s statement, dated 7 March 2011, indicating  that that it was subject to an advanced international fraud.
5. A statement by the Defendant, dated 9 March 2011, that the brain behind the fraud was the Plaintiff’s Chairman of the Board of Directors, Mr. Ihsan Ali Sayyed.

6. A number of documents carrying different dates containing the Defendant’s statements that it was subject to fraud by the First Plaintiff and its Chairman of its Board of Directors, i.e. the Second Defendant.

7. A set of correspondence, attributed to the Plaintiff’s customers, indicating its worries over their suspension of dealings with it due to what was published about it and about the Chairman of the Board of Directors.

8. 
A set of documents carrying different dates, containing news about the high status of the Plaintiff’s Chairman of the Board of Directors and his senior position.

Whereas, the Case was administered in the manner specified in the table of its dates and in the minutes of its hearings, and that the Defendant’s attorney submitted memorandums to the Case Administrator on 1.5.2011, 30.5.2011, 20 and 22.6.2011 and 29.6.2011 in which he insisted on the following:

First: That the Bahrain Chamber for Dispute Resolution does not have the competence to hear the Case, based on the fact that the original claim in the Case is the request for rescinding the mutual Non-Disclosure Agreement dated 9.7.2011 exchanged between it and the First Plaintiff. The request for revocation does not have an estimated value, and so it is not included  in the Bahrain Chamber for Dispute Resolution’s competence which has competence to hear cases of estimated value which are in excess of BD 500,000 and that the Plaintiffs’ claim for compensation is related to the original claim, which is not of an estimated value, and so the competence to hear the original claim, which is revocation of the contract, and other related claims, is that of courts, and not the Bahrain Chamber for Dispute Resolution.
Second: The plea for annulling the Statement of Claim, due to its violation of Clause 8/5 of the Procedure, because it has no evidence for the claim for revocation or about the damages sustained by the Plaintiffs.


Third: A plea that the request for revocation is time-barred, based on the fact that the provisions of Article 79 of the Law of Commerce are applicable to the Case considering that the two parties to the dispute are commercial companies, and that the agreement subject of the litigation was concluded for commercial purposes. It is also based on the fact that the First Plaintiff accepted the Defendant’s performance of its obligations by receiving the amount of $ 3,627,000 from it, which represents all its obligations, and so its right to claim revocation is time barred. It also insisted on the dismissal of the claim for revocation, because it has no justification, and that the Defendant’s statements did not include the divulge of any confidential information or commercial material or secrets about the First Plaintiff’s business activities. It also insisted on this claiming that the statements made by it were either a public knowledge known to all, or a disclosure of the fraud and deception exercised against it by the First Plaintiff.
Fourth: A plea for not entertaining the compensation claim, for being filed before its appointed time, since a criminal judgement was not issued  in respect of the illegal act that is the basis of the compensations claim, and that the papers do not have any evidence that the two Plaintiffs had recourse to the Criminal Court.


Fifth: There is no liability on the Defendant’s part, based on the fact that the ground for the compensation claim is the personal fault by the Managing Director of the Defendant Company, and that if it is proved, it is no more than a personal fault the result of which should be borne by the one who did it. The Defendant also argued that the Company is not liable for it, and that the press statements which the two Plaintiffs described as libelous and defamatory are not acts made by the management that make the Defendant liable for. In addition, there are no damages, because the two Plaintiffs have no evidence to prove their allegedly purported damages.

Sixth: A plea for not admitting the request for rescission, because there is no notice, in accordance with the provision of Article 140/A of the Civil Code.

Seventh: There is no causal link to the foreign cause that Bahrain had been witnessed an emergency situation since mid-February 2011 that resulted in the closure of Bahrain Financial Harbour and the declaration of the National Safety State, and thus there is no causal relationship between the press statements of the Defendant’s Manager and the damages which the First Plaintiff had sustained.
Whereas, the Defendant’s attorney submitted a docket of documents on 5.2.2011, which included the following:

1. Copies of invoices issued by the First Plaintiff evidencing the financial amounts paid by the Defendant carrying different dates, and copies of the financial transfers of the amounts paid by the First Defendant.

2. 
A photocopy of the letter dated 26.10.2010, attributed to the Plaintiff, indicating its approval to extend the loan agreed upon to the Defendant to the amounto of $ 155 million.

3. An extract of the Plaintiff’s commercial registration, dated 13.4.2011.

4. Photocopies of news clippings from local newspapers in respect of the declaration of the National Safety State and the effects of the events which Bahrain witnessed on the national economy, and the dispersion of the sit-in outside the Bahrain Financial Harbour.
Whereas, the two Plaintiffs’ attorney submitted a memorandum dated 16.5.2011, which included a reply to the Defendant’s plea for lack of competence by the Bahrain Chamber of Dispute Resolution to hear the dispute, the plea for annulment of the Statement of Claim, the plea for the forfeiture of the right to claim rescission and the plea for inadmitting the compensation claim for being filed before the appointed time. The memorandum also  included a rebuttal to the Defendant’s defense in respect of its claim for dismissal of the Case. 
The Plaintiffs’ attorney submitted a docket of documents attached to his memorandum, which included the following:
1. Three certificates, together with the translation thereof, indicating the annulment of three investment contracts which were concluded with the Plaintiff. The certificates are dated March 2011.

2. 
Copies of advisory agreements, which are not translated.

3. An evidence of the Defendant Company’s situation and status after being put in administration in respect of the Plaintiffs.

The Plaintiffs’ attorney also submitted a memorandum dated 29.6.2011, in which he pleaded for referring the Case to investigation to prove the facts and the documents which evidence that the Defendant had defamed them and caused harm to their reputation and the material and intangible damages sustained by them. The memorandum contained a reply to what was contained in the Defendant’s memorandums in the form of pleas and defenses. He attached to the memorandum a docket of documents, which included the following:

1. An acknowledgement dated 28.6.2011 by the person named Fredrick Claire in respect of the statements made by the Defendant, together with the  translation thereof.
2. An acknowledgement by John Moolali in respect of the losses and damages suffered by the Plaintiffs, dated 28.6.2011, together with the translation thereof.

3. An acknowledgment by (?Alivtar Percy) in respect of the damages sustained by the Plaintiffs in respect of the statements and articles published and made by the Defendant, dated 28.6.2011, together with the translation thereof.
4. 
An acknowledgement by (?John McCape) in respect of the damages sustained by the First Plaitniff.

5. A copy of the cancelled Advisory Agreement dated 8 September 2010.

Whereas, the two cases were deliberated during the sittings by the Court Panel, in the manner specified in its minutes, and that the parties were represented by their respective attorneys;

Whereas, during the haring of 13.7.2011, the Plaintiffs’ attorney in Case No. 9 of 2011 pleaded for combining the Case to Case No. 16 of 2011, because they are linked. On the other hand, the attorney representing the Defendant pleaded for not combining the two Cases. Each party submitted a memorandum containing its defense, and the Plaintiffs submitted a written request wherein they pleaded for combining Case No. 9 of 2011 to Case No. 16 of 2011, because they are linked;
Whereas, during the hearing of 25.8.2011, the Plaintiffs’ attorney submitted a memorandum in which he insisted on the request for combining the two cases, and for referring the Case to investigation to prove the damages which had been sustained by the Plaintiffs, and to admit the documents submitted by them to the Administrator of the Case on 29.6.2011, because they fulfilled all formalities and the legally prescribed conditions needed for its submission. On the other hand, the Defendant’s attorney submitted a memorandum during the same hearing, in which he pleaded for dismissing the request for combining the two Cases and for inadmitting the documents submitted by the two plaintiffs during the hearing of 
29.6.2011. The Court Panel decided to combine Case No. 16/2011 to Case No. 9/2011 in order to issue one ruling in them due to the linkage between them, and accordingly held the Case to the hearing of 29.9.2011, and allowed the two parties to submit their memorandums within a time period specified therefor by it. Accordingly, each party submitted a memorandum in which it repeated the same defense pleadings, pleas and claims detailed in its previous memorandums;
Whereas, the Court Panel decided to extend the period for the ruling to be issued during today’s hearing;

Whereas, in respect of Case No. 16 of 2011, and what the Defendant insists on in respect of inadmission of the Case by reliance on the Arbitration Clause provided for under Clause No. 7/13 of the Advisory Agreement subject of the Case, which states that “this Agreement is governed by the laws of arbitration in the Kingdom of Bahrain and that an arbitrator shall be appointed by the (?consultant), in his sole discretion,” the meaning of Article 233 of the Civil and Commercial Procedures Act is that it authorizes the two contracting parties to resort to arbitration to hear the dispute between them for which the courts have the original competence. The competence by the arbitration panel to hear the case, although it is based originally on the rule of the law, which allows, as an exception of usurping the competence from the courts, yet it is based directly, in each case separately, on the litigants’ agreement. This contractual nature of the Arbitration Clause which is used as a basis for its existence makes it not related to the public order, and so it may be expressly or implicitly waived to return the dispute to its ordinary 
judge. The express waiver is done by concluding a new agreement by the two parties containing an express waiver of the arbitration agreement and inferring the implicit consent of the waiver from the conduct of the two parties which is understood from it that they have waived the Arbitration Clause;
This being the Case, and whereas, the Plaintiff resorted to the Bahrain Chamber of Dispute Resolution, there is no doubt that it has waived the Arbitration Clause contained in the Agreement subject of the litigation. The Defendant has previously filed Case No. 9 of 2011 to the Bahrain Chamber of Dispute Resolution seeking rescission of the Non-Disclosure Agreement concluded between it and the Plaintiff in the Case at issue No. 16 of 2011 filed with the Bahrain Chamber of Dispute Resolution and sought compensation in it, and the it  also pleaded for combining the latter Case to the first Case due to linkage between them. It was also based on the fact that Case No. 16 of 2011 filed with the Bahrain Chamber of Dispute Resolution is one aspect of its defense in Case No. 9 of 2011 filed with the Bahrain Chamber of Dispute Resolution. The Court Panels entertained the request for combining the two Cases, and each of the two Cases is considered the other aspect of the other Case and a defense in it, which means that the two Cases are correlated and they are merged and that each of them has lost its identity, making both of them one Case. Therefore, the Defendant’s plea for combining the Case at issue, No. 9 of 2011, filed with the Bahrain Chamber of Dispute Resolution, to its insistence on this request, and the Court Panel’s entertainment of this request, and that the attorney based his defense in the first Case on the Advisory Services Agreement, is considered an implicit waiver of the Arbitration Clause. Therefore, the Court Panel hereby passes a ruling dismissing the plea filed by the Defendant for not hearing the Clause due to the existence of the Arbitration Clause;

Whereas, in respect of the plea filed by the Defendnat not to admit the Case for being filed against a party having capacity, based on the fact that Western Gulf Advisory, which concluded the Agreement subject of the litigation, consists of two companies, i.e. Western Gulf Advisory A.G., located in Switzerland and registered in Zurich, and the second being Western Gulf Advisory B.S.C. (c), a closed Bahraini shareholding company registered in Bahrain, that both have their independent legal entities, that the Defendant’s role was limited only to investigation and collection of information about the plaintiff, and that the company that was paid the fees was Western Gulf Advisory, the Swiss Company;
Whereas, it is established by examining the Advisory Services Agreement subject of the Case and on which the Plaintiffs relied in their Case, that it was concluded between the Plaintiff and the Defendant, of 81-82 Orchid Business Centre, Seef District, Kingdom of Bahrain, and was signed by the representative of the Company, Western Gulf Advisory B.S.C. (c), and that the Swiss branch has nothing to do with the said agreement, and so the plea is baseless and misplaced, and should therefore be dismissed. This is not detracted by the fact that the amount of the fee subject of the claim was transferred to Western Gulf Advisory, the Swiss Company, because it is established, by examining the invoices for the amounts paid by the Plaintiff, that they were issued and signed by Western Gulf Advisory B.S.C. (c), and that the beneficiary of the amounts transferred was Western Gulf Advisory in Switzerland on the Defendant’s request. Therefore, the latter company has nothing to do with the contracting, because it is not a party thereto, and has nothing to do with the receipt of the amounts, and so the Court Panel hereby passes a ruling dismissing this plea;

Whereas, in respect of the Plaintiff’s request for obliging the Defendant to refund it the amount of $ 3,627,000, or its equivalent in Bahrain Dinars, being BD 1,371,000, being the amount of the fee paid by the Defendant in a manner detailed in the Statement of Claim and that what the Defendant invokes, i.e. that the Advisory Services Agreement subject of the litigation does not entail any obligation by it to extend a loan to the Plaintiff; that it is only a mandate to conduct investigation; that the party which is obliged to extend the loan is Western Gulf Advisory, Switzerland; that the Plaintiff knows this very well; that its obligation terminated on the completion of investigation and registration of the loan; that it had registered the loan before the Notary Public in Switzerland; that all the fees which the Plaintiff seeks to be refunded to it were paid to the Swiss Company, except for the amount of Pound Sterling 27,000, which concerned investigation charges; 
Whereas, the provision of Clause 91/A of the  Procedures of the Bahrain Chamber for Dispute Resolution that  that “ the burden of proving an obligation rests with the creditor, and that of proving a release rests with the debtor,” shows that it is enough for the creditor to prove the obligation, and this established that the debt is owed by the debtor to the creditor, and as a result he has to prove the release thereof. 
Whereas, the fact in the Case is that the Plaitniff submitted the Advisory Services Agreement which is the basis of its Case, and also submitted the invoices evidencing the Defendant’s receipt of the fee amount which the Plaintiff is seeking to recover, and that the Defendant expressly acknowledged, in the Statement of its Claim No. 9 of 2011, filed with the Bahrain Chamber of Dispute Resolution, that the outcome of the investigation about the Plaintiff 
revealed that it was not eligible to be paid the loan, and that it met with the Plaintiff’s representative Keith Johnson and advised him of the result of the investigation, and that  no credit facilities could be extended to it. It also informed him that he could recover the registration and insurance fees paid in consideration for obtaining the credit facilities, but he refused and insisted on obtaining the credit facilities amount. Therefore, the Defendant owes the Plaintiff the claimed amount, particularly when there is no dispute between the two parties about the amount thereof;

Whereas, there is no use for the Defendant to argue that the Advisory Services Agreement subject of the litigation does not entail any obligations by it to extend the loan to the Plaintiff, and that it was only a mandate by the Plaintiff to it to conduct investigation, and that the party that is obliged to extend the loan is Western Gulf Advisory, the Swiss Company, that its obligation terminated when the investigation was completed and the loan was booked, and that it had registered the loan before the Notary Public in Switzerland, and that all the claimed fees were paid to the Swiss Company;
Whereas, although the Advisory Services Agreement  does not oblige the Defendant to extend to the Plaintiff any credit facilities, and that its obligation is only limited to investigation, yet the said agreement obliges the Defendant to refund the fees in case the loan is not registered, and that the Defendant, after deciding, in its own opinion, that the Plaintiff was not eligible to obtain the loan and after it offered to refund the fees and insurance paid against obtaining the credit facilities, as acknowledged by it in its Statement of Claim No. 9 of 2011, should have offered these amounts to the Plaintiff in a legal way, as provided for in the Law in this respect in order to discharge itself of any liability, rather than continuing to register the loan, assuming that this is true; 

Whereas, as a result of this, Defendant has defaulted on its obligation arising out of the Advisory Services Agreement subject of the litigation and defaulted also on the provision of Article 129 of the Civil Code in respect of the obligation to perform the contract accordance with its provisions and in compliance with the requirements of good faith and ethics of dealing. Therefore, the Court Panel hereby passes a ruling obliging the Defendant to pay the Plaintiff the amount of $ 3,627,000, or its equivalent in Bahrain Dinars, according to the prevailing exchange rate at the time of the claim; 
Whereas, in respect of the Plaintiff’s plea for obliging the Defendant to pay it the amount of $ 10,000,000, or its equivalent in Bahrain Dinars, as indemnity for the material and intangible damages sustained by it as a result of the Defendant’s fault by not performing its obligation of extending the loan amount after receiving all the amount which the Plaintiff was obliged to pay, the Court Panel is restricted to what is submitted to it in the form of claims; Whereas, the Plaitniff limited the compensation claim to the damages sustained by it as a result of not obtaining the loan amount, claiming that the Defendant had defaulted on its obligation arising out of the Advisory Services Agreement, and that the said Agreement lacks any obligation on the part of the Defendant to extend the loan, therefore no fault can be ascribed to the Defendant in this respect, and therefore a ruling should be passed dismissing the compensation claim;

Whereas, in respect of the Plaintiff’s plea for obliging the Defendant to pay the legally prescribed interest  on the adjudged amount, at the rate of 10%, from the date of 12.7.2010, until final payment, whereas, it is established in 
the documents of the Case that the Defendant is a closed Bahraini shareholding company and is registered with the Commercial Registration Directorate of the Ministry of industry and Commerce under No. 67761, and that it is engaged in financial advisory services in a professional way through its project based in Bahrain and with its branch in Switzerland, therefore the Advisory Services Agreement concluded between it and the Plaitniff is considered a commercial transaction, in accordance with the provisions of Article 5 and Article 6 of the Law of Commerce, therefore obliging the Defendnat to refund the fees to the Plaintiff since its advisory services did not lead to extension to the Plaintiff of the loan for which it concluded an agreement to obtain, is an obligation of a commercial loan that warrants paying of a delay penalty for failing to pay it once it falls due, in accordance with the provision of Article 81 of the Law of Commerce, so long that there is no law or agreement providing otherwise;
Whereas, it is established, by examining the Advisory Services Agreement, that its period commenced on 9.7.2010 and that it was valid until 12.11.2010, therefore the Defendant should have refunded the loan fee to the Plaintiff on 13.10.2010, and so the Court Panel hereby awards the Plaintiff delay interest at the rte of 7% from the date of maturity, being 13.11.2010, until final settlement;
Whereas, in respect of the costs, including attorney’s fees, the Court Panel hereby obliges the two parties to pay commensurate amounts in pursuance of the provision of Article 84 of the Procedures;


Whereas, in respect of Case No. 9 of 2011, and what the Defendant invokes in it that the Bahrain Chamber of Dispute Resolution has no competence to hear it, based on the fact that the competence of the Bahrain Chamber of Dispute Resolution is limited to the disputes of estimated value, which is in excess of Bahrain Dinars five hundred thousand, while the original claim in the Case is the claim for rescission of the Non-Disclosure Agreement dated 9.7.2010, and that this claim is of no estimated value, therefore it is not part of the qualitative competence of the Bahrain Chamber of Dispute Resolution, and that the compensation claim plea for compensation submitted by the Plaintiffs is a plea related to the original plea which is of no estimated value and is related thereto, therefore the Bahrain Chamber of Dispute Resolution has no competence to hear the original claim and the related claims and leaves this to the ordinary Courts;
Whereas, the principle in estimating the Case as the value of the claims filed in it, and that it should be added to the original appended claims and the amounts due when the Case was filed. This is in accordance with Paragraphs 1 & 2 of Article 8 of Legislative Decree No. 3 of 1972 in respect of court fees. In addition, related claims means every claim attached to the original claim and is related thereto, both in existence and absence, and that they are not admitted without admitting the original claim,  and that they include the related claims and anything arising therefrom, such as interest, compensation, expenses and profit, therefore they constitute, together with the main claim, the total amounts claimed by the Plaintiff, and that the value therefor should be added to the value of the main claim when the value of the Case is estimated, therefore the value of the Case at issue is estimated at the value of the total claims filed therein;

Whereas, the two Plaintiffs are seeking to rescind the Non-Disclosure Agreement and to be paid compensation of $ 50 million, which is  part of the competence of the Bahrain Chamber of Dispute Resolution in terms of value, therefore the plea  has no grounds, and so the Court Panel passes a ruling dismissing it.
Whereas, in respect of the plea filed by the Defendnat for not admitting the request for rescission due to the lack of notice, in pursuance of Article 140/A of the Civil Code, there is no need for notice if execution has become impossible or fruitless due to the debtor, by being a negative obligation since the debtor has not performed the obligation;
Whereas, this being the case, and that the Plaintiffs filed their Case seeking rescission of the Non-Disclosure Agreement and compensation on the basis that there is an obligation on the part of the Defendant not to divulge the secrets it was  privy to or which it had access to in the course of the agreement, and that the Defendant disclosed secrets, therefore the notice to perform the obligation has become impossible, and so the notice does not entail claim for rescission and compensation, and as a result the plea is not justified and therefore the Court Panel hereby passes a ruling dismissing it without the need to provide for this in the pronouncement of the ruling;
Whereas, in respect of the plea filed by the Defendant that the Statement of Claim is null and void in that it contravenes Article 8/5 of the Procedures, because it lacks any evidence for the request for rescission or the damages sustained by the Plaintiffs, the Plaintiffs filed many documents and certificates, which have been mentioned 
above, and they attached translations to these documents, and that they used them as evidence in their Case, therefore they have fulfilled the procedure provided for under Clause 8/5 of the Procedures. This is on the one hand, but on the other hand, the Plaintiff can submit his documents and evidence to substantiate his Case before the Case Administrator in the meetings held by the Administrator in accordance with the table of sessions, in pursuance of Article 29/F & G of the Procedures. Therefore, the Court Panel dismisses this plea without the need to provide for this in the pronouncement of the ruling;

Whereas, in respect of the plea filed by the Defendants for inadmitting the compensation claim for being filed before the appointed time, since no criminal judgement has been issued in respect of the illegal act which forms the basis of the compensation claim, and that the documents lack any evidence that the Plaintiffs resorted to the Criminal Court, this plea is rejected in that there is no provision in Bahrain’s laws that allows the aggrieved party in a crime to go directly to the Criminal Court, and that the maximum the aggrieved party can do is to submit a report to the Public Prosecution and then file a Case before the Criminal Court if the Public Prosecution deems it fit to file a criminal case. Even in this case, the aggrieved party in the crime has always the option of filing a civil case before the Criminal Court or file a civil case before the Civil Court. In addition, the two Plaintiffs relied, in their Case, on the Defendant’s default on its contractual obligation arising out of the agreement not to disclose the secrets, and therefore the Court Panel dismisses this plea without the need to provide for this in the pronouncement of the ruling;

Whereas, in respect of the two Plaintiffs’ claim for rescinding the Non-Disclosure Agreement dated 9.7.2010, concluded between the First Plaintiff and the Defendant, based on the fact that the Chief Executive Officer of the Defendant disclosed false and fallacious information, through the electric news media, for the purpose of exercising pressure on it in order to extend the credit facilities by publishing on the internet that the Defendant was a victim of advanced international fraud by the Plaintiff and that the brain behind the fraud was the Second Plaintiff, Ihsan Ali Sayyed, Chairman of the Board of Directors of the First Plaintiff, and that he had defrauded hundreds of victims, which undermines the Plaintiff’s reputation and its financial, credit and commercial status, what the Defendant’s Manager stated, as detailed above, does not constitute secret or confidential information provided for in the Non-Disclosure Agreement, or even professional secrets about the First Plaintiff which the Defendant had access to under the Agreement. In addition, the First Plaintiff did not reveal the nature of the professional, or even non-professional secrets, which the Defendant had breached and divulged. Therefore the Court Panel hereby dismisses the rescission claim;
Whereas, in respect of the two Plaintiffs’ request to oblige the Defendnat to pay it the claimed amount as compensation for the material and intangible damages sustained by it due to its statements above mentioned, it is not enough for damage to have occurred by an act of a person to make that person pay compensation in respect of it. In fact, such act should be a fault, because the fault is a prerequisite condition for the civil liability. In fact, it is the basis on which civil liability is founded. As such, if no fault exists, there is no place or reason for compensation to be paid for the damages sustained, regardless of how serious such damages are;


This being the case, and whereas, the Court Panel  has concluded above in its ruling issued in Case No. 16 of 2011, issued by the Bahrain Chamber of Dispute Resolution, that the First Plaintiff violated what Article 29 of the Civil Code  reliquaries, i.e. that the contract should be performed in accordance with its provisions and in compliance with the requirements of good faith and ethics of dealing,  and that it refused to refund the amounts paid to it by the Defendant under the Advisory Services Agreement, therefore what the Defendant said in the form of statements through the electronic news media and the press, was only a replication and repetition of what the First Plaintiff had faced due to its default on the contractual obligations under the Advisory Services Agreement concluded between them and what is required in performing contracts, namely according to their provisions and in compliance with the requirements of good faith and ethics of dealing. This precludes the fault on the Defendant’s part, and so the Court Panel hereby dismisses the Plaintiff’s plea and claim;
Whereas, in respect of the costs, including lawyer’s fees, the Court Panel hereby obliges the Plaintiffs to pay the same, in pursuance of the provision of Article 84/A of the Procedures of the Bahrain Chamber of Dispute Resolution.

FOR ALL THESE REASONS,

The Court Panel hereby passes a ruling as follows:

First: In Case No. 16 of 2011, filed with the Bahrain Chamber of Dispute Resolution:
Plaintiff: Johnson Property Group Pty Limited

Defendant: Western Gulf Advisory Services BSC
1. Dismissing the plea filed by the Defendant not to hear the Case due to the existence of the Arbitration Clause.

2. Dismissing the plea filed by the Defendant to inadmit the Case for being filed against a party lacking full capacity;

3. Obliging the Defendant to pay the Plaintiff the amount of $ 3,627,000 (U.S. Dollars three million and six hundred and twenty seven thousand), or its equivalent in Bahrain Dinars, at the prevailing (purchase) price on the date the claim was filed, together with delay interest on this amount, at the rate of 7% from the date the amount fell due on 13.11.2010, until final settlement, and to pay commensurate costs and BD 100 as attorney’s fees, and hereby dismisses any other claims.


Second: In Case No. 9 of 2011, filed with the Bahrain Chamber of Dispute Resolution:
Plaintiffs

(3) Western Gulf Advisory Services BSC (c), Commercial Registration: 67761

(4) Ihsan Ali Sayyed

Defendant: Johnson Property Group 

1. Dismissing the plea filed by the Defendant that the Court has no competence to hear the Case, and rules that the Court has competence to hear it.

2. Throwing out the Case and obliging the Plaintiffs to pay the costs and BD 100 as lawyer’s fees.

Mr. Yousuf Isa Al Hashimi
Judge Khalid Hassan Ajaji   
Panel Member 



Panel Member 

Judge Dr. Yousuf Abdul Hadi Al Akyabi

Chairman of the Court Panel

The costs of the Case No. 9/2011 should be collected as follows:
· The amount of BD 970,094.500, to be collected from the Plaintiffs in favour of the Bahrain Chamber of Dispute Resolution.

The costs of the Case No. 16/2011 should be collected as follows:

· The amount of BD 45,669.348, to be collected from the Plaintiff in favour of the Bahrain Chamber of Dispute Resolution.

· The amount of BD 27,445.152, to be collected from the Defendant in favour of the Bahrain Chamber of Dispute Resolution.

· The amount of BD 92.000, to be collected from the Defendant in favour of the Plaintiff. 

***********************

